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STATE OF VERMONT

PUBLIC SERVICE BOARD
Docket No. 6860

Petitions of Vermont Electric Power Company, Inc. (VELCO) and Green Mountain Power Corporation (GMP) for a certificate of public good, pursuant to 30 V.S.A. Section 248, authorizing VELCO to construct the so-called Northwest Vermont Reliability Project, said Project to Include: (1) upgrades at 12 existing VELCO and GMP substations located in Charlotte, Essex, Hartford, New Haven, North Ferrisburgh, Poultney, Shelburne, South Burlington, Vergennes, West Rutland, Williamstown, and Williston, Vermont; (2) the construction of a new 345 kV transmission line from West Rutland to New Haven; (3) the reconstruction of a portion of a 34.5 kV and 46 kV transmission line from New Haven to South Burlington; and (4) the reconductoring of a 115 kV transmission line from Williamstown to Barre, Vermont.
VERMONT AGENCY OF NATURAL RESOURCES’ PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. FINDINGS

1. These findings are based on the criteria specified in 10 V.S.A. §§ 1424a(d) and 6086(a)(1) through (8) and (9)(K).

Historic Sites and Water Purity, the Natural Environment

[30 V.S.A. § 248(b)(5)]

2. VELCO will need to obtain a number of permits from the Agency of Natural Resources before undertaking construction of the Project. This project will require coverage under the Construction General Permit for stormwater control during construction as well as Conditional Use Determinations for wetlands impacts as well as a Section 404 and 401 Water Quality Certificates for work and operation of the line in wetlands and wetland buffers. Other

permits that VELCO may need to obtain include Endangered and Threatened Species Takings and stream alteration permits. Rowe, Disorda, spf. Gilman & Briggs 7/2/04, Gilman and Briggers pf. 6/5/03.

Below-Ground Historic Sites

3. The Division of Historic Preservation ("Division") has provided VELCO with a letter containing its findings regarding belowground historic resources. If the conditions found in the letter are followed there should be no undue adverse impact to these resources. Letter dated June 29, 2003. ANR-8.

Above-Ground Historic Sites

4.  There are numerous previously identified historic resources in the NRP’s Area of Potential Effect (APE). ). Reports of Boyle and Henry June 8, 2004, May 25, 2004, August 18, 2004; Henderson-King and Lalley, pf. 12/17/03; Webb pf. 12/17/03; Pritchett 12/17/03.

5. There are also numerous sites recently identified by VELCO’s architectural historian consultant, Hugh H. Henry, working in collaboration with T. J. Boyle and Associates, and were determined eligible for listing in the State Register of Historic Places by the Division for Historic Preservation (Division). Reports of Boyle and Henry June 8, 2004, May 25, 2004, August 18, 2004.

6. A letter containing the final comments of the Division was delivered to the Board on November 17, 2004, after the close of testimony. No request was made that the letter be entered into the evidentiary record. Order Re Motions of New Haven and VCSE, Docket 6860 11/19/04. 

Discussion

The Division made the determination that its governing statutes and regulations required it to wait until such time that all parties were afforded an opportunity to comment on the Project.
 As stated earlier, the Division assesses the resources that are over fifty years of age to determine if they are historically significant and does so on behalf of the Vermont Advisory Council on Historic Preservation, as discussed in Rule 4.1.4 Participation and Delegation. The Division maintains that its delegated authority requires them to give all parties an opportunity to provide it with information. In this case, it meant that it could not issue its determinations regarding the impact of the Project until the close of the evidentiary record.

Now that the record has closed and the Division has come to a determination, that determination should be countenanced. It seems equitable that, if the Board is to hear from the Division, all parties should have the process due them. To this end, it seems sensible to include the final comments of the Division in the post-certification process as discussed below.

Outstanding Resource Waters

[10 V.S.A. § 1424 a (d), 30 V.S.A. § 248(b)(8)]

7. None of the streams or other waters that may be impacted by the construction or operation of the Project are in the vicinity of Outstanding Resource Water designated as by the Vermont Water Resources Board. Gilman and Briggs 6/5/03 pf. at 4.

Air Pollution

[10 V.S.A. §6086(a)(1)]

8. There will be no activities during the construction of the project that would result in undue adverse impacts to air quality. Johnson 6/5/03 pf. at 2.

9. VELCO will utilize sulfur hexaflouride (SF6) gas in some its transformers. SF^ is a greenhouse gas and VELCO will monitor the transformers for leakage during construction and operation. Johnson 6/5/03 pf. at 2-3.

Headwaters

[10 V.S.A. § 6086(a)(1)(A)]

10. Some areas of the Project are characterized by steep slopes, including between West Rutland and Leicester and also in and around the Granite-Barre line. Construction can have impacts from work along the powerline corridor due to pole placement, access to the corridor for the pole placement and maintenance of the right of way.  For the substations, impacts may result from expansion of impervious area, areas of additional fill in wetlands or near watercourses, or impacts to the riparian vegetation.  Riparian vegetation and buffers are critical to the health of streams, especially headwater streams. Such buffers will be maintained through the Agency’s permitting process included in the erosion prevention plan. Greenwood pf. 12/17/03 at 4, Gilman & Briggs pf. 6/5/03 at 5.

Waste Disposal

[ 10 V.S.A. §6086(a)(1)(B)]

11. Waste Water and Water Supply permits are needed for the New Haven, Queen City and Granite substations. Rowe, Disorda, Gilman & Briggs spf. 7/2/04 at 14.

Water Conservation

[10 V.S.A. § 6086(a)(1)(C)]

12. All expanded control buildings at the substations will use low flow water conserving devices. None of the substations are manned and, thus, water usage will be nominal.  Johnson 6/5/03 pf. at 4.

Floodways

[10 V.S.A. § 6086(a)(1)(D)]

13. There are several areas through which the Project will pass that are in the100-year and 500-year floodway boundary. Given the small footprint of new poles, however, the Project will have minimal impact to those areas. Gilman and Briggs 6/5/03 pf. at 7-9.

Streams and Shorelines

[10 V.S.A. §§ 6086(A)(1)(F), (1)(E)]

14. When power line installation occurs within 50 to 100 feet of the top of bank of various watercourses there may be impacts to water quality.  To construct those lines VELCO may need to construct roads and install culverts for both temporary and permanent stream crossings. When possible, VELCO will make full use of temporary structures to minimize impacts to water quality. The Agency will evaluate the final design plans to determine the potential impacts to water quality from construction. Greenwood pf. 12/17/03 at 6, Rowe, Disorda, Gilman & Briggs spf. 7/2/04 at 14.

15. The proposed project will maintain the natural condition of involved streams provided they obtain any required permits. The line design will allow for the maintenance of existing buffers. Disorda, Gilman & Briggs spf. 7/2/04 12-16.

16. VELCO will comply with its approved Vegetation Management Plan. VELCO's Plan should protect streams from any impacts associated with the operation of the transmission line, through hand cutting of woody vegetation in stream buffer zones, limited use of herbicides in wetlands, and allowing low growing vegetation along streambanks to provide shade. Also, through the use of steel poles, there will be no impacts from leaching of wood preservatives into nearby surface or ground waters. Gilman and Briggs spf. 7/2/04 at 11-15.

Wetlands

[10 V.S.A. § 6086(a)(1)(G)]

17. There are approximately 287 wetlands that will potentially be impacted by the Project. Representatives of VELCO indicated that it was their expectation that applications for the various Conditional Use Determinations would be filed with ANR in August 2004 for the 345 Kv line and in 2005 for the 115Kv line. There is no further information in the record to indicate that any CUD applications have been filed. Gilman and Briggs spf. 7/2/04 at 8-12.

18. In all likelihood, there will be over an acre of wetland loss for the Project as a whole and that will trigger the need for an individual §404 permit from the Army Corps of Engineers and a §401 Water Quality Certificate from the Agency. Quackenbush spf. 5/20/04 at 4, Gilman and Briggs 6/5/03 at 21.

19. In the absence of final engineering designs and final pole placements, the impacts of the Project cannot be quantified. Gilman and Briggs 6/5/03 pf. at 18.

20. The McCabe Brook wetland complex is valuable for several values and functions, including water quality protection, floodwater and stormwater storage, wildlife habitat, and erosion control. It is an excellent deer wintering habitat. Any possible measures to avoid impacts to this wetland are to be taken. The poles should be sited west of the wetland complex. Quackenbush spf. 5/20/04 at 3.

21. The wetland “floodplain forest” at Otter Creek fulfills the majority of the functions and values that the Vermont Wetland Rules are meant to protect. Spanning as much of this area as possible is necessary to protect the wetlands from the impacts of construction and pole placement. VELCO will consult with the Agency in planning final line design. Gilman and Briggs (6/5/03) pf. at 19, Johnson 6/5/03 pf. at 7.

22. The Agency will review the Project as a whole, and not review portions of the Project as if they were stand-alone projects.  The CUD process shall take into account cumulative and on-going impacts as well as immediate, individual impacts to the wetlands in question.  Quackenbush spf. 5/20/04 at 4.

23. The Agency will require that VELCO make all reasonable efforts to keep poles out of these wetlands, to locate the lines as close to the periphery of these wetlands as possible, and to avoid work within the wetland to the greatest extent possible.  VELCO has indicated that they would only perform construction activities within wetlands during winter, frozen ground conditions.  The Agency believes this is a reasonable approach for minimizing impacts on the functions of these wetlands. Austin pf. 12/17/03 at 9.

24. If the Project is constructed using the guidelines of avoidance and minimization of impacts to wetlands, including the avoidance of herbicides and pesticides for right-of-way management in wetlands and near streams; along with compensatory mitigation, it can be designed such that there will be no undue environmental impact to wetlands.  Quackenbush spf. 5/20/04 at 4. 

Sufficiency of Water And Burden on

Existing Water Supply

[10 V.S.A. § 6086(a)(2) & (3)]

25. As listed in finding 11., Waste Water and Water Supply permits are needed for the New Haven, Queen City and Granite substations. Rowe, Disorda, Gilman & Briggs spf. 7/2/04 at 14.

Soil Erosion

[10 V.S.A. § 6086(a)(4)]

26. The Project will require coverage under the NPDES Construction General Permit (CGP).
 As a part of authorization under the CGP the applicant will have to file an Erosion Prevention and Sediment Control (EPSC) Plan to the Agency for approval. An EPSC Plan is a site-specific document that details the design, construction, and stabilization process for the entire construction project.  VELCO has been in consultation with the Agency in drafting its application for coverage under the CGP and the necessary EPSC Plan. When the plan has been filed, approved, and undertaken as authorized, there should not be undue soil erosion as a result of the Project. Greenwood pf. 12/17/03 at 2-3. Gilman and Briggs supp. pf. 7/2/04 at 8-14. 

27. The Project involves extensive construction work due to the installation of new poles, access and maintenance corridors (including the installation of culverts) and substation expansion.  While the footprint of new poles themselves is minimal, the work done to access and install those poles has the potential for environmental impacts generally and water quality impacts specifically.  Greenwood pf. 12/17/03 at 3.

28. VELCO will require the contractor to develop an erosion control plan for all construction that complies with the Vermont Handbook for Soil Erosion and Sediment Control of Construction Sights. VELCO has agreed to provide such a plan to the Agency for review and approval prior to construction.  Johnson 6/5/03 pf. at 5-6.

29. EPSC Plans for power line construction are straightforward.  The Agency expects that VELCO will not have any difficulty in obtaining the necessary permits for the Project. Greenwood pf. 12/17/03 at 6.  

Rare and Irreplaceable Natural Areas;

Necessary Wildlife Habitat,

Endangered Species

[10 V.S.A. § 6086(a)(8)]

Threatened and Endangered Species

30. VELCO environmental consultants investigated the presence of rare and

irreplaceable natural areas and rare, threatened or endangered plant and animal species in the

various project areas. Species found include: harsh sunflower (Helianthus strumosus), bronze sedge (Carex foenea), Green’s rush (Juncus greenei), wild garlic (Allium canadense), Torrey’s rush (Juncus torreyi) and possibly bog bedstraw (Galuim labradoricim). Gilman and Briggs supp. pf. 6/5/03 at 31.

31. VELCO will undertake special clearing plans for areas containing Rare, Threatened and Endangered Species. Rowe, Disorda, Gilman & Briggs 7/2/04 at 21-22, VELCO Exhibit RDGB Reb-7.

32. The Project has the potential to impact known Indiana bat (Myotis lucifugus)maternity habitat. Some of the line intersects range for known maternity colonies, particularly in the Salisbury and Middlebury region. In addition, the line is well within the proposed 5-mile zone of impact from the Brandon Silver Mine, a current hibernaculum for Indiana bats. Darling spf. 5/20/04 at 2-3.
33. VELCO should undertake line-clearing from Pittsford to Vergennes only during the hibernating period for bats (November 1 through April 1) in order to avoid killing any Indiana bats roosting in the trees. Darling spf. 5/20/04 at 2-4.

34. When final line design will result in an unavoidable taking, VELCO will obtain an Endangered and Threatened Species Takings permit from the Agency. Rowe, Disorda, Gilman & Briggs 7/2/04 at 21.

Rare and Irreplaceable Areas

35. The Non-Game and Natural Heritage Program of the Agency has developed a rarity rank for each natural community type in the state (based upon abundance, total area, and threats) and a quality rank for each individual example of a natural community (based on its size, current condition, and landscape context). An undue adverse impact would result in the lowering of their individual quality rank. Each of the sites listed below is a Rare and Irreplaceable area. Such areas should be spanned when possible and otherwise every practicable measure must be taken to lessen the impact to each of the follow areas:

A. LaPlatte River Wetland Complex. For the crossing of the LaPlatte River.

B. Thorp Brook Mouth and Lewis Creek Mouth Wetlands. 

C. An emergent wetland at MP 1 on New Haven to Queen City corridor. 


D. Clayplain forest located north of East Slang in Ferrisburgh, near MP 10 and 11.

E. The wetland complex south of Town Hill Road in New Haven. This is an extensive wetland complex consisting of emergent marsh, shrub, and forested swamp that contains a large population of the rare, hairy fruited sedge (Carex tricocharpa).  

F. The wetland to the south of Halnon Brook (MP 22).  To the east of the existing line is an extensive hemlock swamp, to the west is a smaller wet clayplain forest, while beneath the existing line is a large population of the rare Massachusetts fern (Thleypteris simulata).  

G. The wetland north of Bullock Road in Leicester. (MP 17) This area is a more extensive example of wet clayplain forest that possibly contains a threatened plant, bog bedstraw (Galium labridoricum).  

H. A possible clayplain forest communities south of the Middlebury substation, around MP 27.3. 

I. The Floodplain Forest at Otter creek (MP 12). These floodplain wetlands include a hardwood-cedar swamp to the east of the existing line and a red maple-green ash swamp on the west side of the line, and are contiguous with the extensive wetlands of Long Swamp.  

J. Long Swamp is part of the Otter Creek wetland complex, one of the more significant wetland systems in the state.  

K. The floodplain Forest at Leicester River (MP 18.5) This is another example of a significant floodplain forest that is contiguous with an extensive wetland complex, in this case, Salisbury Swamp.  

ATV Use

36. ATV use in and around wetlands can displace or cause abandonment by wetland dependant wildlife of otherwise suitable habitat.  Austin pf. 12/17/03 at 5.

37. VELCO will work cooperatively with the Agency to generate a management plan that will protect habitat in the rights-of-way to the greatest degree practicable. Austin pf. 12/17/03 at 5.

Necessary Wildlife Habitat

Discussion

 
The physical loss of necessary wildlife habitat or the indirect effects by a project on the use or value of that habitat to the species that rely on it, is the test regarding imperilment or destruction. If a project will, for instance, affect the overall biological carrying capacity of the habitat such that a deer wintering area cannot support the same number of deer it did prior to the project’s effects, then that project has imperiled or destroyed some or all of that habitat. Austin pf. 12/17/03 at 5.

Deer Wintering Areas

38. The Project in its entirety will result in the permanent loss of approximately 46 acres of significant deer winter habitat.  This is a substantial impact to and loss of deer winter habitat.  In cases such as this, the Department, through the application of its Guidelines for the Review and Mitigation of Impacts to Deer Winter Habitat in Vermont, requires compensation for the unavoidable loss of this habitat. Austin pf. 12/17/03 at 6, Exhibit ANR – 6.

39. The Department will require that VELCO permanently conserve deer winter habitat that is of the same character and quality as what is being impacted through the application of a conservation easement(s) or through acquisition of habitat in fee.  Austin pf. 12/17/03 at 7.

40. Agency staff and representatives of VELCO has inspected and agreed upon suitable areas for compensation of the lost deer wintering habitat. VELCO is in the process of securing the necessary easements. Rowe, Disorda, Gilman & Briggs 7/2/04 at 17-18.

II. DISCUSSION 

The Northwest Reliability Project can be designed without imposing an undue adverse impact to the natural environment. The Agency’s detailed review of the Project will not be possible, however, until full design details has been achieved and the various application for the necessary Agency permits have been submitted.  For example, areas where site-specific details are needed include impacts to wetlands, streams, soil erosion, threatened and endangered species, and possible impacts to Rare and Irreplaceable areas. As the Board has stated, “it is often difficult if not impossible to find that the project will not have undue adverse effects until the precise location of the facility is known so that the effects can be meaningfully evaluated.”
 It would be impracticable for an applicant to provide the Agency with the level of detail it needs to make decisions, and yet it would be irresponsible for the Agency to make detailed recommendations without the level of detail necessary to issue Agency permits which are used to demonstrate compliance with the relevant criteria of §248 (b)(5). It places all parties in an awkward position. 


The Board has, in the recent past, issued a conditional CPG, that provided that the Board maintain jurisdiction over the matter as the detailed review was done. See Petition of VELCO, Dockets 6792, Order of 7/17/03. In that case, the so-called Northern Loop Project, the Board approved the CPG conditionally but also required that the necessary permits were submitted and authorized before site preparation could begin. Id. citing In re Vermont Elec. Power Co., Inc., 131 Vt. 427, 306 A.2d 687 (1973).  Such an approach is warranted here.

Matters for which VELCO needs permits can only be scrutinized during a post-certification process. This situation is imperfect but perhaps unavoidable, as it is not financially feasible for applicants to undertake final line designs before a Certificate of Public Good has been issued.
 The Agency believes that the Board should maintain jurisdiction throughout a post-certification process, during which VELCO will apply for permits and parties that will be affected by the issuance of those permits will have the opportunity to bring their concerns before the Board. The Agency, seeing no other practical way to address projects of this magnitude, endorses the post-certification review process as outlined in the Department of Public Service’s Findings of Fact and Conclusions of Law. 

Respectfully submitted this 24th day of November 2004, at Waterbury, Vermont.
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Waterbury, Vermont 05671

(802) 241-2681
� As delegee of Advisory Council, the Division has special statutory status under 10 V.S.A. § 6001(9), which defines the term "historic sites" for purposes of the Act 250 criterion incorporated in § 248(b)(5).


� It is important to note that, in light of recent decisions by the Vermont Water Resources Board, VELCO may also be required to seek individual construction permits for sections of the Project.


� See Petition of VELCO, Dockets 6792, Order of 7/17/03 at 36.


� “[[I]f an] applicant's design is not sufficiently complete to allow the Board to make affirmative findings on each of the statutory criteria . . . a certificate could be issued, but it would not authorize site preparation and construction until the applicant presented adequate evidence on each statutory criterion and parties and the public have a reasonable opportunity to respond to the new information.” Docket 6792, Order of 7/17/03 at 37-38 (citations omitted).





